
BILL TO ADDRESS PATENT THICKETS  
 

Americans pay more for prescription medications than their counterparts in other comparable 

countries. Pharmaceutical companies game the patent system —which is designed to protect true 

innovation—by building anticompetitive “patent thickets” at a high cost to the American people. 

This bill will limit Big Pharma’s ability to exploit the U.S. court and patent system to prevent 

generic competitors from entering the market. This bill benefits patients while rewarding true 

innovation and enhancing fair market competition. 

 

 

Why Patent Thicket Reform is Necessary 

 

➢ A “patent thicket” describes a web of patents filed on a single existing product to create 

barriers to competition and extend effective patent life. The US Patent and Trademark office 

(USPTO) grants patents on new and novel inventions, for example the active ingredient of 

lifesaving drug – this is known as the “parent patent.” 

 

➢ Pharma companies build patent thickets by making small changes to a parent patent and 

subsequently applying for “off-spring patents.” USPTO may reject some off-spring patent 

applications because they have been deemed not different enough or not “patentably distinct” 

from the parent patent. 

 

➢ To circumvent a rejection of a such a patent application, Pharma companies file terminal 

disclaimers on these off-spring patents applications. Terminally disclaimed patents have the 

same patent protection period as the parent patent but allows Pharma companies to build a 

thicket around the parent patent.  

 

➢ Challenging the validity of an off-spring patent is costly and time consuming, because a 

generic or biosimilar that seeks to challenge the validity of an off-spring patent must 

invalidate every single patent in a thicket.  

 

➢ For example, AbbVie built a patent thicket of over 130 additional and duplicative off-spring 

patents on the drug Humira. AbbVie applied for numerous offspring patents, including on the 

injector device used to deliver the medication, the injector firing button, and a specific 

dosage of Humira for a condition that it was already known to treat. AbbVie has stated that 

any generic or biosimilar company seeking to challenge any patents in their thicket would 

have a total litigation time of 4 to 5 years.1  

 

 
1 AbbVie Inc., Lont-Term Strategy (Oct.30,2015) (online at https://investors.abbvie.com/static-files/af79eef2-5901-

4b62-9354-982d2d95404e) 



➢ An investigation in 2021 found that U.S. companies filed more than 600 patents on just 12 

drugs, with the potential for an aggregate total of 290 additional years of market monopoly, 

driving up the price of medications and cost to patients. 2 

 

➢ A recent study looking at biologic drug patents filed from 2000 to 2015 found a 200% 

increase in patents filed by companies that made minor substantive changes to their drugs.3 

Patent thickets do nothing to encourage innovation, research, and development of new 

pharmaceuticals. 

 

What the bill does 

 
➢ The bill streamlines patent litigation by limiting the number of patents per patent thicket a 

pharmaceutical company can assert to one, reducing the burden on generic and biosimilar 

companies. Patent holders who have created a thicket would only be allowed to assert 

one patent per thicket in litigation. They may choose which patent from each thicket to 

assert to protect their invention.  

 

➢ This proposal safeguards quality patents that improve existing drugs, benefiting patients, 

while lowering the litigation barrier for generics and biosimilars to enter the market.  

 

➢ The bill prohibits a patent owner from asserting multiple patents from the same thicket in 

separate actions against the same alleged infringer to circumvent the intent of the law.  

 

➢ This proposal is a modest, commonsense reform that codifies the practice of many federal 

district courts across the country. District courts already frequently impose a limit on the 

number of patents or patent claims the holder can assert in litigation for simplicity, time, and 

cost.4 

 
2 Committee on Oversight and Reform, U.S. House of Representatives (2021), Drug Pricing Investigation. 

https://oversightdemocrats.house.gov/sites/democrats.oversight.house.gov/files/DRUG%20PRICING%20REPORT

%20WITH%20APPENDIX%20v3.pdf 
3 Ed Silverman, Patent thickets and terminal disclaimers: How pharma blocks biosimilars from the marketplace 

(Dec. 21, 2023) (online at: https://www.statnews.com/pharmalot/2023/12/21/pharmaceuticals-medicines-biologics-

biosimilar-patents-thickets-

disclaimers/#:~:text=Patent%20thickets%20and%20terminal%20disclaimers%3A%20How%20pharma%20blocks%

20biosimilars%20from%20the%20marketplace&text=To%20ring%20the%20register,medicines%20but%20extend

%20precious%20monopolies.) 
4 E.g. In re Katz Interactive Call Processing Patent Litigation, 639 F.3d 1303 (Fed. Cir. 2011)(holding that district 

courts hearing patent infringement claims may require the patent holder to select representative claims against each 

defendant). 


